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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

MORRI SON, Judge: The Conm ssioner of Internal Revenue (the

i ssued a notice of deficiency disallow ng business-expense

deductions the Kuntzes clained in 2006 and 2007 for anounts they

paid to a caregiver for Ms. Kuntz. The Kuntzes filed a petition

for

redetermnation with the Court. The issue for decision is
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whet her the Kuntzes are entitled to busi ness-expense deductions
for 2006 and 2007 for paynents to the caregiver.
FI NDI NGS OF FACT

Sone facts have been stipulated. Those stipulated facts are
adopted by the Court. At the tine they filed their petition, the
Kunt zes resided in Idaho. M. Kuntz is self-enployed as atile
and marble contractor. He operates his business out of the
Kunt zes’ personal residence. Ms. Kuntz has Al zheiner’s disease,
and her condition requires soneone to be with her at all tines.
M. Kuntz enploys a caregiver to | ook after Ms. Kuntz during the
day. The caregiver also does clerical work for M. Kuntz’s
busi ness. M. Kuntz paid $20, 184 to the caregiver in 2006. He
pai d $20, 265 to the caregiver in 2007

On their tax returns for 2006 and 2007, the Kuntzes deducted
the paynents to the caregiver as expenses of M. Kuntz's tile and
mar bl e business. The IRS issued a notice of deficiency
di sall owi ng the deductions.! Since then, the IRS has stipul ated
that $2, 115 of the $20,184 paid to the caregiver in 2006, and
$2, 115 of the $20, 265 paid to the caregiver in 2007, are

deducti bl e as busi ness expenses because the caregiver perforned

The notice of deficiency included sone other adjustnents.
The Kuntzes have conceded that these other adjustnents are
correct. As aresult of all the adjustnments in the notice of
deficiency, including the disallowance of the deductions for the
caregi ver paynents and the other adjustnents that the Kuntzes now
concede are correct, the deficiencies in tax determned in the
noti ce of deficiency were $3,182 for 2006 and $5, 153 for 2007.
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sonme clerical services for M. Kuntz’s business. The IRS has
al so stipulated that if the Kuntzes are not all owed business-
expense deductions for the remaining anounts paid to the
caregiver, they are entitled to correspondi ng nedi cal - expense
deductions on Schedule A, Item zed Deductions, of $13,490 for
2006 and $12, 143 for 2007.
OPI NI ON

The ordi nary and necessary expenses of carrying on a trade
or business are deductible. Sec. 162(a).? However, personal and
fam |y expenses are not generally deductible. Sec. 262(a). The
| RS argues that the cost of paying the caregiver is not
deducti bl e under section 162(a) because it was not incurred
primarily to benefit M. Kuntz’'s business and because it bears
only a renote or incidental relationship to the business. The
Kuntzes argue that M. Kuntz had to enpl oy soneone to | ook after
Ms. Kuntz while he was at work. The Kuntzes nmust prove they are
entitled to the deduction. Tax Court Rule of Practice and
Procedure 142(a).?3

In Smth v. Conm ssioner, 40 B.T.A 1038, 1039-1040 (1939),

affd. 113 F.2d 114 (2d Cr. 1940), the Board of Tax Appeals held

2All section references are to the Internal Revenue Code of
1986, as anended, as in effect for the years at issue.

SAl t hough sec. 7491(a) inposes the burden of proof on the
IRS if certain conditions are net, the Kuntzes concede that they
bear the burden of proof.
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that a married couple could not deduct the cost of paying nannies
to ook after their child, even though the nannies’ services
allowed the wife to work outside the honme. Simlarly, the
expense of the caregiver for Ms. Kuntz is not deductible even

t hough this expense allowed M. Kuntz to work outside the hone.*
Therefore, the Kuntzes are entitled to business-expense
deductions for paynents to the caregiver of only $2,115 for 2006
and $2, 115 for 2007. |In accordance with the stipulation, they
are entitled to nedical -expense deductions of $13,490 for 2006
and $12, 143 for 2007.°

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.

't is not necessary for us to determ ne whether M. Kuntz
woul d have hired the caregiver had he had not been working. The
personal nature of the nanny expenses in Smth v. Conmm Ssioner,
40 B.T. A 1038 (1939), affd. 113 F.2d 114 (2d Cr. 1940), did not
depend upon whet her the nanni es woul d have been hired had the
w fe not worked.

The Kuntzes have not clained a credit under sec. 21, which
allows a taxpayer a credit for a percentage of the expenses of
caring for a spouse who is “physically or nentally incapabl e of
caring for hinself or herself and who has the sanme principal
pl ace of abode as the taxpayer” if “such expenses are incurred to
enabl e the taxpayer to be gainfully enployed”.



